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VIA HAND-DELIVERY:

Ms. Donna Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: WBFF(TV), Baltimore, MD
FCC File No. BALCT-910926KN

Dear Ms. Searcy:

Transmitted on behalf of Chesapeake Television, Inc. is an
Assignment and Use Agreement between it and Chesapeake Television
Licensee, Inc. Please associate this with the above-referenced
filing.

MRL/dp
3070-007

Attachment
cc wiatt.: Alan Glasser, Esq. (by hand)



· ~ . ,". ~

.. ~ , u ;,

ASSIGNMEN'l' AND USE AGREEMENT

THIS ASSIGNMENT AND USE AGREEMENT, dated as of

September 13 , 1991, between Chesapeake Television, Inc., a

Maryland corporation ("CTI"), and Chesapeake Television

Licensee, Inc., a Delaware corporation ("Chesapeake

Licensee") .

WHEREAS, CTI holds the license (the "Baltimore License")

issued by the Federal Communications Commission (tha "FCC")

to operate television station WBFF-TV in Baltimore, Maryland

(the "Baltimore Station") ;

WHEREAS, CTI and Chesapeake Licensee Licensee wish to

enter into this Agreement in order (i) to provide, sUbject to

FCC consent, for the assignment of the Baltimore License by

CTI to Chesapeake Licensee;

WHEREAS, CTI owns One Hundred Percent (lOOt) of the

issued and outstanding shares of Chesapeake Licensee and,

accordingly, this transaction will benefit both parties

hereto.

HOW, THERRPORE, YH CONSIDERATION of the mutual promises

and covenants now contained herein and other good and

valuable consideration, the receipt and SUfficiency of which

are hereby acknowledged, the parties agree as follows:

1. On the Assignment Date (defined below), CTI shall

assiqn all of its rights, title, and interest in and to all

autnor1zat1on& held by 1t 1&sueQ by tne FCC tor the operat1on



of the Bal timore Station to Chesapeake Licensee. The

Assignment Date shall be a date following FCC approval of the

assignment contemplated hereunder, which date is mutually

acceptable to the parties hereto and on which date such

assignment shall occur.

2. CTI shall manage and direct day-to-day operations

ot the Baltimore Station, including, but not limited to,

providing staffing, selling advertising time, operating and

maintaining the business, and assuring compl iance with FCC

requirements. CTI shall maintain the business and hire and

supervise such employees as are necessary to the fUlfillment

of its responsibilities hereunder. It is understood that all

expenses and capital costs incurred in operating the

Baltimore Station and the bu.inass shall be paid by CTI and

all advertisinq and other receipts collected in operating the

Baltimore Station shall be retained by CTI. CTI shall not be

entitled to any compensation for services rendered hereunder.

4. CTI shall at all times exercise Ultimate control

over the programming personnel, operations, maintenance, and

policies of the Baltimore Station, and CTI shall operate the

Baltimore Station in compliance with the rules, regulations,

and policies ot the FCC.

5. All notices between the parties shall be (i) in

writing, (ii) delivered by personal delivery, or sent by

commercial delivery service or by registered or certified

mail, return-receipt requested or sent by talecopy, and (iii)

2
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addressed as follows or to such other address as either party

may specify from time to time:

IF SENT TO CTI
OR Chesapeake Licensee:

COPIES TO:

Mr. David D. S~ith

c/o sinclair Broadcast Group, Inc.
2000 W. 41st Street
Baltimore, Maryland 21211

steven A. Thomas, Esquire
Moora, Libowitz , Thomas
300 N. Charles Street, 5th Floor
Baltimore, Maryland 21201

Martin R. Leader, Esquire
Fisher, Wayland, Cooper & Leader
1255 23rd Street, N.W., Suite 800
washington, D.C. 20087-1125

6. (a) In the event CTI sells the Baltimore Station,

Chesapaake Licensee shall, at the time of such sale, assign

to the proposed purchaser all of Chesapeake Licensee's riqht,

title, and interest in the FCC licenses relating to the

Baltimore Station so that the purchaser will obtain such

licenses; it being understood that prior to the assignment of

the licenses for the Baltimore station or transfer of control

of Chesapeake Licensee, the prior consent of the FCC will be

obtained with respect thereto.

(b) In the event Chesapeake Licensee sells all or

substantially all of its assets, includinq, without

limitation, the FCC licenses relatinq to the Baltimore

Station, CTI shall, at the time of such sale, assign to the

proposed purchaser all of CTI's right, title, and interest in

the Baltimore Station so that Chesapeake Licensee may sell to

such purchaser the Baltimore station, together with the FCC

3
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licenses for the Baltimore Station: it being understood that

prior to the assignment of the licenses for the Baltimore

station or the transfer of control of Chesapeake

Licensee, the prior consent of the FCC will be obtained with

respect thereto.

7. This Agreement shall be governed by and construed

in accordance with the laws of the state of Maryland.

8. It is the intent of the parties that operation of

the Baltimore station and the transactions under this

Agreement comply with the Communications Act, and all

provisions of this Agreement shall be construed consistently

with such Act.

9. If any provision of this Agreement shall be

declared void or invalid by any governmental authority with

jurisdiction thereof, then the remainder of this Agreement

shall remain in full force and effect without the offending

provision, provided that such remainder substantially

reflects the original agreement of the parties.

10. This Agreement represents the entire understanding

of the parties herato with respect to the SUbject matter

hereof and may be amended only by a writing signed by both

parties.

4
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IN WITNESS WHEREOF, the parties have caused this

Agreement to be duly executed and delivered the day and year

first above written.

By:

CHESAPEAKE TELEVISI

By:

ASSUSE.CLI
JRH/j7:(9/13/91)

5
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DECLARATION

I, Edward W. Hummers, Jr., am a partner in the law
firm of Fletcher, Heald & Hildreth. I am communications
legal counsel to Nationwide Communications Inc., the
licensee of FM station WPOC, Baltimore, Maryland.

By letter of December 5, 1991, I transmitted to the
Federal Communications Commission, via Pittsburgh, an
application FCC Form 301 to report a decrease in the height
of the antenna supporting structure upon which the WPOC
antenna is mounted. That application was assigned file
number BPH-911206IF.

The timing of the filing of the application was
precipitated by an FCC Baltimore Field Office inspection by
EIC Robert ~roz of the WPOC transmitter site on October 24,
1991. On that date, I was called by Ms. Jennifer Grimm and
Mr. Michael Fast, the General Manager and Chief Engineer of
WPOC, respectively, and advised that FCC personnel had
visited the WPOC transmitter site that day for the purpose
of verifying the coordinates of the tower location and the
heigh~ of the center of radiation of the WPOC antenna. It
was noted by the FCC personnel that the tower height was
less than that shown on documentation which they possessed
and that no antenna was visible above the top plate of the
tower which was 666 feet above ground. The height of the
tower was determined by counting tower sections.

On October 28, 1991, I advised Donald E. Watkins,
Nationwide's Vice President - Engineering, that Section
73.1690 (b) (1) required the filing of an FCC Form 301 for
any change in the overall height of an FM antenna
structure. Thereafter, pursuant to Mr. Watkins' request,
I prepared the necessary application and, on November 22,
1991, I transmitted it to him for review and signature.
The application was filed with the FCC on December 5, 1991.

I declare under penalty of perjury that the foregoing
is true and correct. Executed on this 25th day of May,
1993.
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IR RBPLY R&FBJt TO:

1800B3-T!'

10 SEP 1992
Donald E. Watkins
Nationwide Corrrm.mi.cations Inc.
Radio Station WPOC (EM)
One Nationwide Plaza, 27th Floor
Colt.nnbus, OH 43216

Re: WPOC (EM), Baltimore, M)

Nationwide carmmications, Inc.
BPH-911206IF

Dear Mr. Watkins:

This is in reference to the following: (i) the above-captioned minor change
application filed to decrease the overall height of the tower, (ii) a letter
dated February 11, 1992 filed by Mr. Leader, attorney for Curmingham
Corrmunications, Inc., the owner of the tower and an applicant of a pending
application for a new television station, (iii) your attorney's letter dated
February 18, 1992 filed in response to Mr. leader's February 11, 1992 letter,
(iv) a letter dated February 19, 1992 subnitted by Mr. Kenneth C. Howard, Jr.,
attorney for Scripps Howard Broadcasting Coopany, owner of Station ~-'IV,

Baltimore, M) and an applicant for a renewal of license for Station ~-'IV,

and (v) your attorney's letter dated February 27, 1992 filed in response to the
Corrmission's Public Notice of Broadcast Actions of February 25, 1992, Report
No. 15200.

A review of your application reveals that Station WPOC (EM) is currently co
located on an existing tower with Channel 2, Station ~('IV). In your
application, you propose to correct the overall tower height above ground
level (O~) to 204 meters and the overall tower height above mean sea level
(OHAMSL) to 369 meters. The CCrrmission's records currently list the OrmGL of
216.1 meters and OHAMSL of 380.7 meters.

Mr. leader's February 11, 1992 letter claims that WI?OC (EM) 's awlication should
be dismissed because there is a pending application on file (EPC'r-910903KE)
which proposes to use the full height of the tower.

Your attorney's February 18, 1992 letter states that the tower height was
reduced when Channel 45, Station WBFE'(EM), was rem:M!d fran the tower. Your
attorney quotes 47 C.F .R. § 73.1690 (b) (1) which requires the filing of FCC Fonn
301 for "any change in the ..• overall height of (the] antenna structure. n
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Mr. Kenneth C. Howard, Jr.' s February 19, 1992 letter states that Cunni.ngham's
conpeting aR'lication (BPCT-910903E<E) falsely claims that the tower currently
has an OHAMSL of 381 maters.

Your attorney's February 27, 1992 letter states that Mr. Leader does not
represent Nationwide Corrmunications Inc. and that Mr. leader's February 11,
1992 letter should not be considered an anendrent to W1?OC (EM)' s pending
application.

Due to the 12 mater discrepancy in the OHAGL and the OHAMSL, Nationwide
Corrmunications, Inc. ItU.lSt provide a staterrent fran a licensed surveyor
verifying the tower's overall height above ground level and above mean sea
level. Further action on the subject application will be withheld for a period
of thirty days fran the date of this letter to provide you an QRX)rtunity to
reply. Failure to respond within this period will result in the dismissal of
the application pursuant to 47 C.F.R. § 73.3568 (b) • Please note that any
arrendment must be subnitted to the Office of the secretary in triplicate and
signed in the sane manner as the original application.

Sincerely,

/? .: 1.~1:k't-1.?'
./ ; V'o-"/ - "r'!

~s Williams v
Chief, :EM Branch
Audio Services Oivision
Mass Media Bureau

cc: Fletcher, Heald & Hildreth
Fisher, Wayland, COOper & leader (Cunningham camunications, Inc.)
Baker & Hostetler (SCrips Howard Broadcasting Coopany)
EIC, BaltiIoore
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inappropriate for the following reasons: All of my assumptions

regarding the characteristics of the tower structural system are

based on exhaustive study of the structure through personal

observations with the use of high power binoculars, high power

surveying instruments, large number of photographs taken from

short distance with high power lenses, thirty years of experi

ence in dealing with thousands of communications towers' design,
analysis, fabrication, installation, inspection and overall

construction. In making my assumptions concerning the charac

teristics of the tower structural system, I was very careful in

giving the opposition every possible advantage, i.e.,

a) I assumed that all structural members on the tower (tower

legs, horizontals and diagonals) are made of 50,000 psi

high-strength steel, which is very questionable. It is more
probable that the steel used for the tower legs is 35,000 psi

ASTM A53 pipe and for the diagonals and horizontals ASTM A36

solid bars.

b) Examining the tower photographs presented in my tower

analysis report, it is obvious that at the top of the tower is

the skeleton of a ten bay rM antenna without radiating elements

or with very small radiating elements. Because I was not very
sure about the type of antenna I totally disregarded this

significant antenna load and I did not include it in the tower

analysis.

c) The geometry of the tower was carefully measured through

surveying instruments and the panel height, type and diameter of

the tower leg was verified during these optical measurements.

d) Mr. Hurst on Page 9 of his statement wrongly attests that

twenty-three transmission lines were assumed to traverse the

tower over the entire distance to each antenna. The truth is

that twenty-two transmission lines total were used to feed the

various indicated antennas, one conduit for the tower obstruc-

3
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Arnold Jablon, Esquire
Director
Office of Zoning Administration

and Development Management
County Office Building
Towson, Maryland 21204

Mr. John Reisinger
Chief Building Engineer for

Baltimore County Department
of Permits and Licenses

County Office Building
Towson, Maryland 21204

Re: Bequest for AdvisQry Opinion Letter and Investigations

Gentlemen:

We serve as special counsel to Scripps Howard Broadcasting
Company, the licensee of television station WMAR-TV in
Baltimore, Maryland. In that connection, it has come to our
attention that recently, Four Jacks Broadcasting, Inc. ("Four
Jacks") has petitioned the Federal Communications Commission
for a construction permit for Channel .2 in Baltimore. If the
authorization ~ere to be approved by the Commission, Four Jacks
would use and operate a 666 foot, guyed tower that is located
in the northwest quadrant of Route 40 West and North Rollinq
Road, known as 1200 North Rolling Road, Catonsville, Maryland.
The to~er' s presence is based upon three known cases that a
diligent search has disclosed, namely: Case No. 69-269RX: Case
No. 75-181X; and Case No. 77-122SPH. Case No. 77-122SPH
allowed an extension to 1009 feet, but thi~ 15 year old special
ex.ception has never been utilized. and accordingly has lapsed
under section 502.3 of the Regulations. Nonetheless, a review
of Four Jacks' application before the Federal Communications
Commission indicates that they might need to increase the
height of the tower.

It is our opinion that .ADX increase in height over the
present 666 feet would require: 1) A full County Review Group
(eRG) meeting under the n,ew rules and method: 2) A special
hearing/special exception under all the tower rules in the
Zoning RegUlations and Development Regulations: and 3)

• • t- ludin
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Arnold Jablon, Esquire
Mr. John Reisinger
January 28, 1992
page two

In addition to our review of tower height and zonin9
issues, a consultant was retained to evaluate the safety and
structural integrity of the existing tower. A copy of the
consultant·s report by Vlis3ides Enterprises, dated January,
~992, is enclosed for your information. You will note that the
consultant has conCluded that "the tower legs are overstressed
on the lower and upper 200 feet of the tower by as much as
140%" and that it is their e~pert opinion that due to the large
overstress that is calculated in the tower legs .. the sUbject
tower is not adequately designed to support the Channel 2
antenna and its transmission lines .... ~

Furthermore, the consultant noted that signif icant icing
of the tower and its guy cables, in addition to the wind
loading capacities specified for Baltimore County will put the
tower and the surrounding area in danger. Not only is the
tower very close in proximity to residential areas, but also to
a shopping center (tax map 94, p.106) and the Jehovah Witnesses
property (tax map 94, p.114). In summary, accordin9 to the
experts' findings, the present tower is overstressed and very
possibly unsafe and cennot support any additional new
transmitting facilities.

Since the tower's safety and integrity are of the utmost
concern to the public health, safety and welfare, and since
innocent people on adjoining properties could be at risk, we
ask that yout" Department and the Building Engineer immediately
Conduct an investigation.

Finally, we include a $35.00 zoning consultation fee to
confirm the eRG and zoning approvals or special
exception/specia 1 hearing requi rements, under a 11 current
regulations and compliance with all state and federal
requirements, inclUding environmental regulations. An early
reply will be appreciated.

Very truly yours,

~/4.-( ,
Stephen J. Nolan

SJN/mao

enclosure (Vlissedes Report; January 1992)

cc: Baltimore County Zoning Commissioner
Mr. William Hughey

Area Planner, OPZ
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commentary is consistent with the role the Sentencing
Reform Act contemplates for the Sentencing Commission.
The Commission, after all, drafts the guidelines as well
as the commentary interpreting them, so we can presume
that the interpretations of the guidelines contained in the
commentary represent the most accurate indications of
how the Commission deems that the guidelines should be
applied to be consistent with the Guidelines Manual as
a whole as well as the authorizing statute. The Commis
sion has the statutory obligation "periodically [to] review
and revise" the guidelines in light of its consultation with
authorities on and representatives of the federal criminal
justice system. See 28 U. S. C. § 994(0). The Commission
also must "revielw] the presentence report, the guideline
worksheets, the tribunal's sentencing statement, and any
written plea agreement," Mistretta v. United States, supra,
at 369-370, with respect to every federal criminal sen
tence. See 28 U. S. C. § 994(w). In assigning these
functions to the Commission, "Congress necessarily con
templated that the Commission would periodically review
the work of the courts, and would make whatever clarify
ing revisions to the Guidelines conflicting judicial decisions
might suggest." Braxton v. United States, 500 U. S. _,
_ (1991) (slip op., at 4). Although amendments to
guidelines provisions are one method of incorporating
revisions, another method open to the Commission is
amendment of the commentary, if the guideline which
the commentary interprets will bear the construction.
Amended commentary is binding on the federal courts
even though it is not reviewed by Congress, and prior ju
dicial constructions of a particular guideline cannot pre
vent the Commission from adopting a conflicting interpre
tation that satisfies the standard we set forth today.

It is perhaps ironic that the Sentencing Commission's
own commentary fails to recognize the full significance of
interpretive and explanatory commentary. The commen
tary to the guideline on commentary provides:

"[IJn seeking to understand the meaning of the guide
lines courts likely will look to the commentary for
guidance as an indication of the intent of those who
wrote them. In such instances, the courts will treat
the commentary much like legislative history or other
legal material that helps determine the intent of a
drafter." USSG § IBl.7, comment.

We note that this discussion is phrased in predictive
terms. To the extent that this commentary has prescrip
tive content, we think its exposition of the role of inter
pretive and explanatory commentary is inconsistent with
the uses to which the Commission in practice has put
such commentary and the command in § IBl.7 that failure
to follow interpretive and explanatory commentary could
result in reversible error.

We now apply these principles to Amendment 433. We
recognize that the exclusion of the felon-in-possession
offense from the definition of "crime of violence" may not
be compelled by the guideline text. Nonetheless, Amend
ment 433 does not run afoul of the Constitution or a
federal statute, and it is not "plainly erroneous or incon
sistent" with § 4B1.2, Bowles v. Seminole Rock & Sand
Co., supra, at 414. As a result, the commentary is a
binding interpretation of the phrase "crime of violence."
Federal courts may not use the felon-in-possession offense
as the predicate crime of violence for purposes of imposing
the career offender provision of USSG § 4B1.1 as to those
defendants to whom Amendment 433 applies.

The Government agrees that the Court of Appeals erred
in concluding that commentary is not binding on the

federal courts and in ruling that Amendment 433 is not
of controlling weight. See Brief for United States 11-19.
It suggests, however, that we should affirm the judgment
on an alternative ground. It argues that petitioner's
sentence conformed with the Guidelines Manual in effect
when he was sentenced, id., at 22-29, and that the sen
tence may not be reversed on appeal based upon a
postsentence amendment to the provisions in the Manual,
id., at 19-22. The Government claims that petitioner's
only recourse is to file a motion in District Court for
resentencing, pursuant to 18 U. S. C. §3582(c)(2). Brief
for United States 33-35. It notes that after the Court of
Appeals denied rehearing in this case, the Sentencing
Commission amended USSG § IBl.HXd), p. s., to indicate
that Amendment 433 may be given retroactive effect
under §3582(c)(2l. See Amendment 469, USSG App. C,
at 296 (Nov. 1992).

We decline to address this argument. In refusing to
upset petitioner's sentence, the Court of Appeals did not
consider the nonretroactivity theory here advanced by the
Government; its refusal to vacate the sentence was based
only on its view that commentary did not bind it. This
issue, moreover, is not "fairly included" in the question we
formulated in the grant of certiorari, see 506 U. S. _
(1992). Cf. this Court's Rule 14.1(a). We leave the
contentions of the parties on this aspect of the case to be
addressed by the Court of Appeals on remand.

The judgment of the United States Court of Appeals for
the Eleventh Circuit is vacated, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

WILLIA'vt MALLORY KET"T, Jacksonville, Fla., for petitioner;
PAUL J LARKIN JR.. Assistant to Solicitor General (WILLIAM C.
BRYSON. Acting Sol. Gen.. JOHT" C. KEENEY, Acting Asst. Atty.
Gen., and JOHN F. DE PLE, Justice Dept. atty .. on the briefs) for
respondent.

No. 91-1043

PROFESSIONAL REAL ESTATE INVESTORS, INC.,
ET AL., PETITIONERS v. COLUMBIA PICTURES

INDUSTRIES, INC., ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT

Syllabus

No. 91-1043. Argued November 2, 1992-Decided May 3, 1993

Although those who petition government for redress are generally
immune from antitrust liabihty, Eastern R. Presidents Confe7'€nce v.
Noerr Motor Freight, Inc., 365 U. S. 127, such immunity is withheld
when petitIOning activity "ostensibly dIrected toward influencing
governmental action, is a mere sham to cover ... an attempt to
interfere dIrectly" with a competitor's busmess relationships, id., at
144. Petitioner resort hotel operators (collectively, PRE) rented
videodiscs to guests for use with Vldeodisc players located in each
guest's room and sought to develop a market for the sale of such
players to other hotels. Respondent major motion picture studios
(collectively, Columbia), which held copyrights to the motion plctures
recorded on PRE's videodiscs and licensed the transmission of those
motion pictures to hotel rooms, sued PRE for alleged copyright
infringement. PRE counterclaimed, alleging that Columbia's
copyright action was a mere sham that cloaked underlymg acts of
monopolization and conspiracy to restram trade in violation of §§ 1
and 2 of the Sherman Act. The District Court granted summary
judgment to PRE on the copyright claIm, and the Court of Appeals
affirmed. On remand, the District Court granted ColumbIa's motion
for summary judgment on PRE's antitrust claims. Because Columbla

(
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it was evident from the opmlOn affirming my order
that the Court of Appeals had trouble with it as well.
I find that there was probable cause for bringing the
action, regardless of whether the issue was considered
a question of fact or of law." Ibid.

The court then denied PRE's request for further discovery
on Columbia's intent in bringing the copyright action and
dismissed PRE's state-law counterclaims without prejudice.

The Court of Appeals affirmed. 944 F. 2d 1525 (CA9
1991). After rejecting PRE's other allegations of anticom
petitive conduct, see id., at 1528-1529,2 the court focused
on PRE's contention that the copyright action was indeed
sham and that Columbia could not claim Noerr immunity.
The Court of Appeals characterized "sham" litigation as
one of two types of "abuse of ... judicial processes":
either "'misrepresentations ... in the adjudicatory pro
cess'" or the pursuit of "'a pattern of baseless, repetitive
claims'" instituted" 'without probable cause, and regard
less of the merits.''' Id., at 1529 (quoting California
Motor Transport Co. v. Trucking Unlimited, 404 U. S. 508,
513, 512 (1972)). PRE neither "allege[dJ that the [copy
right] lawsuit involved misrepresentations" nor "chal
lenge[d] the district court's finding that the infringement
action was brought with probable cause, i.e., that the suit
was not baseless." 944 F. 2d, at 1530. Rather, PRE
opposed summary judgment solely by arguing that "the
copyright infringement lawsuit [was] a sham because
[Columbia] did not honestly believe that the infringement
claim was meritorious." Ibid.

The Court of Appeals rejected PRE's contention that
"subjective intent in bringing the suit was a question of
fact precluding entry of summary judgment." Ibid.
Instead, the court reasoned that the existence of probable
cause "preclude[d] the application of the sham exception
as a matter of law" because "a suit brought with probable
cause does not fall within the sham exception to the
Noerr-Pennington doctrine." Id., at 1531, 1532. Finally,
the court observed that PRE's failure to show that "the
copyright infringement action was baseless" rendered
irrelevant any "evidence of [Columbia's] subjective intent."
Id., at 1533. It accordingly rejected PRE's request for
further discovery on Columbia's intent.

The courts of appeals have defined "sham" in inconsist
ent and contradictory ways.3 We once observed that

·The Court of Appeals held that Columbia's alleged refusal to grant
copyright licenses was not "separate and dJstinct" from the prosecuhon
of Its infringement suit. 944 F. 2d, at 1528. The court also held that PRE
had failed to establish how it could have suffered antitrust injUry from
Columbia's other allegedly anti competitive acts. Id., at 1529. Thus
whatever antitrust mjury Columbia infhcted must have stemmed fro~
the attempted enforcement of copyrights, and we do not consider whether
Columbia could have made a valid claim of immunity for anticompetltlVe
conduct mdependent of petitioning actIVity. Cf. Contmental Ore Co. v.
Union Carbide & Carbon Corp., 370 U. S. 690, 707-708 (1962).

'Severa) Courts of Appeals demand that an alleged sham be proved
legally unreasonable. See McGuire Oil Co. v. Mapco, Inc., 958 F. 2d 1552,
1560, and n. 12 (CAll 1992); Litton Systems. Inc. v. American Telephone
& Telegraph Co., 700 F. 2d 785, 809-812 (CA2 1983), cert. denied, 464
U. S. 1073 (1984l;Hydro·Tech Corp. v. Sundstrand Corp.• 673 F. 2d 1171,
1177 (CA10 1982); Federal Prescription Serv,ce. Inc. v.Amencan Pharma
ceuti<:al Assn., 214 1.:. S. App. D. C. 76,85,89,663 F. 2d 253. 262, 266
(1981). cert. denIed, 455 U. S. 928 (1982). StJ1l other courts have held
that successful htigatlOn by definihon cannot be sham. See, e. g.. Eckn
Hannon & Co. v. Sumitomo 7}-ust & Banking Co., 914 F. 2d 556. 564--565
(CA4 1990). cert. denied, 499 U. S. _ (199]); South Dakota v. Kan-'a.'
CLty Southern Industries. Inc., 880 F. 2d 40, 54 (CA8 19891. cert. denied
sub nom. South Dakota v. Kansa.s City Southern R. Co, 493 U. S. 1023
(1990); Culumbia P,ctures Industnes. Inc. v. ROOd Horne, Inc., 749 F. 2d
154, 161 (CA3 19841.

"sham" might become "no more than a label courts could
apply to activity they deem unworthy of antitrust immu
nity." Allied Tube & Conduit Corp. v. Indian Head, Inc"
486 U. S. 492, 508, n. 10 (1988). The array of definitions
adopted by lower courts demonstrates that this observa
tion was prescient.

II

PRE contends that "the Ninth Circuit erred in holding
that an antitrust plaintiff must, as a threshold prerequi
site ... , establish that a sham lawsuit is baseless as a
matter of law." Brief for Petitioners 14. It invites us to
adopt an approach under which either "indifference to ...
outcome," ibid., or failure to prove that a petition for
redress of grievances "would ... have been brought but
for [a] predatory motive," 'fr. of Oral Arg. 10, would
expose a defendant to antitrust liability under the sham
exception. We decline PRE's invitation.

Those who petition government for redress are generally
immune from antitrust liability. We first recognized in
Eastern R. Presidents Conference v. Noerr Motor Freight,
Inc., 365 U. S. 127 (1961), that "the Sherman Act does not
prohibit . . . persons from associating together in an
attempt to persuade the legislature or the executive to
take particular action with respect to a law that would
produce a restraint or a monopoly." Id., at 136. Accord,
Mine Workers v. Pennington, 381 U. S. 657, 669 (19651.
In light of the government's "power to act in [its] repre
sentative capacity" and "to take actions ... that operate
to restrain trade:' we reasoned that the Sherman Act does
not punish "political activity" through which "the people
... freely inform the government of their wishes." Noerr,
365 U. S., at 137. Nor did we "impute to Congress an
intent to invade" the First Amendment right to petition.
Id., at 138.

Noerr, however, withheld immunity from "sham" activi
ties because "application of the Sherman Act would be
justified" when petitioning activity, "ostensibly directed
toward influencing governmental action, is a mere sham
to cover ... an attempt to interfere directly with the
business relationships of a competitor," Id., at 144. In
Noerr itself, we found that a publicity campaign by
railroads seeking legislation harmful to truckers was no
sham in that the "effort to influence legislation" was "not
only genuine but also highly successful." Ibid.

In California Motor Transport Co. v. Trucking Unlim·
ited, 404 U. S. 50B (1972), we elaborated on Noerr in two
relevant respects. First, we extended Noerr to "the
approach of citizens ... to administrative agencies ...
and to courts." 404 U. S., at 510. Second, we held that
the complaint showed a sham not entitled to immunitv
when it contained allegations that one group of highway
carriers "sought to bar ... competitors from meaningful
access to adjudicatory tribunals and so to usurp that
decisionmaking process" by "institut[ing] ... proceedings

Other Courts of Appeals would regard some meritorious libgatlOn as
sham. The Sixth CUCUlt treats "genuine [legal] substance" as raismg
merely "a rebuttable presumption" of immunity. Westmac. Inc. v. Smith,
797 F. 2d 313, 318 (19861 (emphasis added), cert. denied, 479 U. S. 1035
11987L The Seventh Circuit denies immunity for the pursuit of valid
claIms If "the stakes, dlscounted by th~ probability of winning, would be
too low to repay the investment in litigation." Gnp·Pak. Inc. v. IllinOIS
Tool Works, Inc., 694 F. 2d 466,472 (1982), cert. denied. 461 U. S. 958
(19831. Finally, in the Fifth Circuit, "success on the merits does not ...
preclude" proof of a sham If the litigabon was not "significantly motlVated
by a genuine deSlre for judJcial relief." In re Burlington Northern. Inc.,
822 F. 2d 518,528 (987). cert. denied sub nom. Union Pacific R. Cu. \.
Energy 7}-ansportatwn Systems, Inc., 484 U. S. 1007 (988).

);
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§ 102(a)(6). Indeed, to condition a copyright upon a
demonstrated lack of anticompetitive intent would upset
the notion of copyright as a "limited grant" of "monopoly
privileges" intended simultaneously "to motivate the
creative activity of authors" and "to give the public
appropriate access to their work product." Sony Corp. of
America v. Universal City Studios, Inc., 464 U. S. 417,
429 (1984).

When the District Court entered summary judgment for
PRE on Columbia's copyright claim in 1986, it was by no
means clear whether PRE's videodisc rental activities
intruded on Columbia's copyrights. At that time, the
Third Circuit and a District Court within the Third
Circuit had held that the rental of video cassettes for
viewing in on-site, private screening rooms infringed on
the copyright owner's right of public performance. Colum
bia Pictures Industries, Inc. v. Redd Horne, Inc., 749 F. 2d
154 (1984); Columbia Pictures Industries, Inc. v. Aveco,
Inc., 612 F. Supp. 315 (MD Pa. 1985), aff'd, 800 F. 2d 59
(CA3 1986), Although the District Court and the Ninth
Circuit distinguished these decisions by reasoning that
hotel rooms offered a degree of privacy more akin to the
home than to a video rental store, see 228 USPQ, at 746;
866 F. 2d, at 280-281, copyright scholars criticized both
the reasoning and the outcome of the Ninth Circuit's
decision, see 1 P. Goldstein, Copyright: Principles, Law
and Practice §5.7.2.2, pp. 616--619 (1989); 2 M. Nimmer
& D. Nimmer, Nimmer on Copyright §8.14[C][3], pp.
8-168 to 8-173 (1992). The Seventh Circuit expressly
"decline[d] to follow" the Ninth Circuit and adopted
instead the Third Circuit's definition of a "public place."
Video VIews, Inc. v. Studio 21, Ltd., 925 F. 2d 1010, 1020,
cert. denied, 502 U. S. _ (1991 J. In light of the unset
tled condition of the law, Columbia plainly had probable
cause to sue.

Any reasonable copyright owner in Columbia's position
could have believed that it had some chance of winning
an infringement suit against PRE. Even though it did not
survive PRE's motion for summary judgment, Columbia's
copyright action was arguably "warranted by existing law"
or at the very least was based on an objectively "good
faith argument for the extension, modification, or reversal
of existing law." Fed. Rule Civ. Proc. 11. By the time
the Ninth Circuit had reviewed all claims in this litiga
tion, it became apparent that Columbia might have won
its copyright suit in either the Third or the Seventh
Circuit. Even in the absence of supporting authority,
Columbia would have been entitled to press a novel
copyright claim as long as a similarly situated reasonable
litigant could have perceived some likelihood of success.
A court could reasonably conclude that Columbia's in
fringement action was an objectively plausible effort to
enforce rights. Accordingly, we conclude that PRE failed
to establish the objective prong of Noerr's sham exception.

Finally, the Court of Appeals properly refused PRE's
request for further discovery on the economic circumstanc
es of the underlying copyright litigation. As we have
held, PRE could not pierce Columbia's Noerr immunity
without proof that Columbia's infringement action was
objectively baseless or frivolous. Thus, the District Court
had no occasion to inquire whether Columbia was indiffer
ent to the outcome on the merits of the copyright suit,
whether any damages for infringement would be too low
to justify Columbia's investment in the suit, or whether
Columbia had decided to sue primarily for the benefit of
collateral injuries inflicted through the use of legal
process. Contra, Grip-Pak, Inc. v. Illinois Tool Works,
Inc., 694 F. 2d 466, 472 ICA7 1982), cert. denied, 461

U. S. 958 (1983). Such matters concern Columbia's
economic motivations in bringing suit, which were ren
dered irrelevant by the objective legal reasonableness of
the litigation. The existence of probable cause eliminated
any "genuine issue as to any material fact," Fed. Rule Civ.
Proc. 561c), and summary judgment properly issued.

We affirm the judgment of the Court of Appeals.

So ordered.

JUSTICE SOUTER, concurring.
The Court holds today that a person cannot incur

antitrust liability merely by bringing a lawsuit as long as
the suit is not "objectively baseless in the sense that no
reasonable litigant could realistically expect success on the
merits." Ante, at 10. The Court assumes that the
District Court and the Court of Appeals were finding this
very test satisfied when they concluded that Columbia's
suit against PRE for copyright infringement was sup
ported by "probable cause," a standard which, as the
Court explains it in this case, requires a "reasonablfe1
belief fJ that there is a chance that [a] claim may be held
valid upon adjudication." Ante, at 13 (internal quotation
marks omitted). I agree that this term, so defined, is
rightly read as expressing the same test that the Court
announces today; the expectation of a reasonable litigant
can be dubbed a "reasonable belief," and realistic expecta
tion of success on the merits can be paraphrased as "a
chance of being held valid upon adjudication."

Having established this identity of meaning, however,
the Court proceeds to discuss the particular facts of this
case, not in terms of its own formulation of objective
baselessness, but in terms of "probable cause." Up to a
point, this is understandable; the Court of Appeals used
the term "probable cause" to represent objective reason
ableness, and it seems natural to use the same term when
reviewmg that court's conclusions. Yet as the Court
acknowledges, ante, at 14, since there is no dispute over
the facts underlying the suit at issue here, the question
whether that suit was objectively baseless is purely one
of law, which we are obliged to consider de novo. There
is therefore no need to frame the question in the Court
of Appeals's terms. Accordingly, I would prefer to put the
question in our own terms, and to conclude simply that,
on the undisputed facts and the law as it stood when
Columbia filed its suit, a reasonable litigant could realisti
cally have expected success on the merits.

My preference stems from a concern that other courts
could read today's opinion as transplanting every substan
tive nuance and procedural quirk of the common-law tort
of wrongful civil proceedings into federal antitrust law.
I do not understand the Court to mean anything of the
sort, however, any more than I understand its citation of
Rule 11 of the Federal Rules of Civil Procedure, see ante,
at 15, to signal the importation of every jot and tittle of
the law of attorney sanctions. Rather, I take the Court's
use of the term "probable cause" merely as shorthand for
a reasonable litigant's realistic expectation of success on
the merits, and on that understanding, I join the Court's
opinion.

JUSTICE STEVENS, with whom JUSTICE O'CONNOR joins,
concurring in the judgment.

While I agree with the Court's disposition of this case
and with its holding "that an objectively reasonable effort
to litigate cannot be sham regardless of subjective intent,"
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third a collateral lawsuit was only one of the many ways
in which the antitrust defendant had allegedly tried to put
the plaintiff out of business. 7 In each of these cases the
court showed appropriate deference to our opinions in
Noerr and Pennington, in which we held that the act of
petitioning the government (usually in the form of lobby
ing) deserves especially broad protection from antitrust
liability. The Court can point to nothing in these three
opinions that would require a different result here. The
two remaining cases-in which the Courts of Appeals did
state that a successful lawsuit could be a sham-did not
involve lobbying, but did contain much broader and more
complicated allegations than petitioners presented below.s

Like the three opinions described above, these decisions
should not be expected to offer guidance, nor be blamed
for spawning confusion, in a case alleging that the filing
of a single lawsuit violated the Sherman Act.

Even in this Court, more complicated cases, in which,
for example, the alleged competitive injury has involved
something more than the threat of an adverse outcome in
a single lawsuit, have produced less definite rules.
Repetitive filings, some of which are successful and some
unsuccessful, may support an inference that the process
is being misused. California Motor Transport Co. v.
Trucking Unlimited, 404 U. S. 508 (1972). In such a case,
a rule that a single meritorious action can never consti
tute a sham cannot be dispositive. Moreover, a simple
rule may be hard to apply when there is evidence that the

substance of an anti competitive lawswt creates a rebuttable presumption
of objective reasonableness, given the facts of that case-In which the
antltrust plaintiff had presented strong evidence that the defendant's
lawsUIt. which followed a long and unsuccessful lobbying effort, had been
motlvated solely for the antlcompetltive harm the judicial process would
Inflict on them-that modest reservatlOn was probably y,1se. Evidence
of antlcompetitlVe animus in Westmac was in fact so great that Chief
Judge Merritt thought that the plaintiff had successfully rebutted the
presumptive reasonableness of defendant's lawsUIt. The delay from the
defendants' combmed 10bbY1ng and htlgatlOn attack had allegedly sent
the plaintiff into bankruptcy, and memos from one defendant to its
attorney had stated.- "'If thls flobbY1ng activityl doesn't succeed, start a
lawsuit-bonds won't sell,'" 797 F.2d, at 318, and (in a statement
repeated to a co-defendant), "'if nothing else, we'll delay sale of the
bonds,'" id., at 322 (Merntt, C. J., dissenting) (emphasis omitted). In any
event, the Sixth Circuit rule-to the extent that It would apply in a case
as simple as this one-would result 10 the same ConcluslOn we reach here.

7 Federal Prescription Servlce, Inc. v. American Pharmaceutical Assn.,
214 U. S. App. D. C. 76, 663 F. 2d 253 (1981), cert. demed, 455 U. S. 928
11982). In that case, the antitrust plaintiff alleged a 2-decade long
conspiracy to lobby, boycott, and sue it (m state licensing boards, state
legislatures, the marketplace, and both state and federal courts) out of
existence. In spite of those allegations, the Court of Appeals found that
the defendant's actions, wrueh primarily conSlsted in lobbying for the
abolitlOn of plaintiffs mail-order prescripbon bUSlness, were immune
under Noerr-Pennington.

8In Gnp.Pak, Inc. v. Illinois Tool Works, Inc., 694 F. 2d 466 (1982)
(Posner, J.J, cert. denied, 461 U. S. 958 (1983), the antitrust defendant's
alleged violations of several provisions of the Sherman and Clayton Acts
Included much more than the filing of a Slngle lawsuit; they encompassed
a broad scheme of monopolizing the entire relevant market by: purchaSlng
patents; threatemng to file many other, patently groundless lawsuits;
acquiring a competitor; dividing markets; and fihng a fraudulent patent
applicatlOn. In In re BurlirzgtonNorthern. Inc., 822 F. 2d 518 (CA5 19871,
cert. denied, 484 U. S. 1007 (1988), the plaintiffs alleged, and produced
evidence to support their theory, that the defendant had filed suit solely
to cause them a delay of cnppling expense, and the defendants had either
brought or unsuccessfully defended a succession of related lawsuits
involVlng petitlOners' right to compete. In both of these cases the Courts
of Appeal ably attempted to balance strict enforcement of the antitrust
laws Mth posSlble abuses of the judicial process. That they permitted
some reliance on subjective motivation-as even we have done in cases
alleging abuse of judiClal process, see California Motor Transport Co. v.
Trucking Unlimited, 404 U. S. 508,513-518 (1972).-lS neither surprising
nor relevant in a case Involving no such allegatIOns.

judicial process has been used as part of a larger program
to control a market and to interfere with a potential
competitor's financing without any interest in the outcome
of the lawsuit itself, see Otter Tail Power Co. v. United
States, 410 U. S. 366, 379, n. 9 (1973); Westmac, Inc. v.
Smith, 797 F. 2d 313, 322 (CA6 1986) (Merritt, C. J.,
dissenting), It is in more complex cases that courts have
required a more sophisticated analysis-one going beyond
a mere evaluation of the merits of a single claim.

In one such case Judge Posner made the following
observations about the subtle distinction between suing a
competitor to get damages and filing a lawsuit only in the
hope that the expense and burden of defending it will
make the defendant abandon its competitive behavior:

"But we are not prepared to rule that the difficulty
of distinguishing lawful from unlawful purpose in
litigation between competitors is so acute that such
litigation can never be considered an actionable
restraint of trade, provided it has some, though
perhaps only threadbare, basis in law. Many claims
not wholly groundless would never be sued on for
their own sake; the stakes, discounted by the proba
bility of winning, would be too low to repay the
investment in litigation. Suppose a monopolist
brought a tort action against its single, tiny competi
tor; the action had a colorable basis in law; but in
fact the monopolist would never have brought the suit
-its chances of winning, or the damages it could
hope to get if it did win, were too small compared to
what it would have to spend on the litigation-except
that it wanted to use pretrial discovery to discover its
competitor's trade secrets; or hoped that the competi
tor would be required to make public disclosure of its
potential liability in the suit and that this disclosure
would increase the interest rate that the competitor
had to pay for bank financing; or just wanted to
impose heavy legal costs on the competitor in the
hope of deterring entry by other firms. In these
examples the plaintiff wants to hurt a competitor not
by getting a judgment against him, which would be
a proper objective, but just by the maintenance of the
suit, regardless of its outcome. See City of Gainesville
v. Florida Power & Light Co., 488 F. Supp. 1258,
1265-66 (S.D. Fla. 1980).

"Some students of antitrust law would regard all of
our examples of anticompetitive litigation as fanciful,
and in all the evidentiary problems of disentangling
real from professed motives would be acute. Concern
with the evidentiary problems may explain why some
courts hold that a single lawsuit cannot provide a
basis for an antitrust claim (see Fischel, Antitrust
Liability for Attempts to Influence Government Action:
The Basis and Limits of the Noerr-Pennington Doc
trine, 45 U. Chi. L. Rev. 80, 109-10 (1977H-an issue
we need not face here since three improper lawsuits
are alleged, and it can make no difference that they
were not all against Grip-Pak. Still, we think it is
premature to hold that litigation, unless malicious in
the tort sense, can never be actionable under the
antitrust laws. The existence of a tort of abuse of
process shows that it has long been thought that
litigation could be used for improper purposes even
when there is probable cause for the litigation; and
if the improper purpose is to use litigation as a tool
for suppressing competition in its antitrust sense, see,
e. g., Products Liability Ins. Agency, Inc. v. Crum &
Forster Ins. Cos., 682 F. 2d 660, 663-64 (7th Cir.


